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Introduction
In 1989 Rob Pilatus and Fab Morvan of the musical group Milli
Vanilli lip-synched their way to a Grammy Award.' Rumors that the
pair could not sing had begun to spread shortly after they began a concert tour in the summer of 1989.2 The rumors gained credence after a
show in Connecticut where "the tape machine malfunctioned and [Pilatus and Morvan] started to sound like a broken record."3 When word
leaked out that they sang neither on their albums nor at their live performances, Milli Vanilli was stripped of its award.4
A number of state legislatures have introduced bills that would require advertisements and/or tickets for live concerts to disclose whether
prerecorded music and/or vocals will be used.' While most of the bills
have died in committee, one state, New Hampshire, has enacted such a
law,6 and other legislators have indicated plans to reintroduce similar
1. Patrick MacDonald, Milli Vanilli Travesty: No One's Laughing Now,

THE SEATTLE

TIMES, Nov. 23, 1990, at El.

2. Id
3. Id
4. Id
5. E-g., California (Cal. A.B. 118, 1991-1992 Reg. Sess. (Jan. 6, 1992), available in
LEXIS, States Library, CATEXT file); Connecticut (Conn. H.B. 5327 (Jan. 11, 1991), available in LEXIS, States Library, TRCK91 file, and Conn. S.B. 307 (Jan. 23, 1991), available in
LEXIS, States Library, TRCK91 file); Florida (Fla. H.B. 409 (March 5, 1991), available in
LEXIS, States Library, TRCK91 file, and Fla. S.B. 888 (March 5, 1991), available in LEXIS,
States Library, TRCK91 file); Georgia (Ga. S.B. 9 (Jan. 15, 1991), available in LEXIS, States
Library, TRCK91 file); Illinois (Ill. H.B. 1638 (April 5, 1991), available in LEXIS, States
Library, TRCK91 file); Iowa (Iowa H.B. 280, 71st Gen. Ass., 2nd Reg. Sess. 1992 (Feb. 19,
1992), available in LEXIS, States Library, TRCK91 file); Kentucky (Ky. S.B. 183, 1992 Reg.
Sess. (Feb. 10, 1992), available in LEXIS, States Library, KYTRCK file); Massachusetts
(Mass. S.B. 87, 177th Gen. Ct., 1991 Reg. Sess. (Jan. 1, 1992), available in LEXIS, States
Library, MATEXT file, and Mass. H.B. 4225, 177th Gen. Ct., 1992 Reg. Sess. (Feb. 11, 1992),
availablein LEXIS, States Library, MATEXT file); Michigan (Mich. S.B. 82, 86th Leg., 1991
Reg. Sess. (Feb. 12, 1991), available in LEXIS, States Library, MITEXT file); Nevada (Nev.
A.B. 674 (May 6, 1991), available in LEXIS, States Library, TRCK91 file, and Nev. S.B. 518
(May 6, 1991), availablein LEXIS, States Library, TRCK91 file); New York (N.Y. A.B. 4962,
214th Gen. Ass., 2nd Reg. Sess. (Feb. 18, 1992), available in LEXIS, States Library,
NYTRCK file, and N.Y. S.B. 909, 214th Gen. Ass., 2nd Reg. Sess. 1992 (May 18, 1992),
available in LEXIS, States Library, NYTRCK file); Oregon (Or. S.B. 471 (Jan. 30, 1991),
availablein LEXIS, States Library, TRCK91 file); Texas (Tex. H.B. 798 (Feb. 10, 1991), available in LEXIS, States Library, TRCK91 file); and Washington (Wash. H.B. 1844, 52nd Leg.,
1992 Reg. Sess. (Feb. 12, 1991), available in LEXIS, States Library, WATRCK file).
6. Act of May 13, 1992, ch. 235, 1992 N.H. Laws 236. This law provides that a promoter who knows that the lead vocals will be entirely prerecorded must so inform the concert
venue and ticket agents in writing. Id. Upon receipt of such notice, the concert venue is
required to provide a disclosure on tickets, printed advertisements, and in radio or television
advertisements. Id. Similarly, ticket agents must post a disclosure at ticket counters and give
a verbal disclosure prior to any telephone sales. Id. The law provides the wording of the
requisite disclosure. For instance, the disclosure on tickets should state substantially "(Insert
name of lead vocalist or musical group) VOCALS PRE-RECORDED." Id.
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legislation in the next legislative session.7 Legislative sponsors for some
of the so-called "lip-synching" bills have indicated that their legislation
was in response to recent instances where performers mimed their way
throughout an entire "live" performance.' Disclosure, they maintain,
would allow the public to make a fully informed decision when purchasing concert tickets.9
Using the New Hampshire law and four previously proposed bills as
a point of reference," ° this note analyzes the validity of legislating concert
advertising as a way to protect the public from prerecorded or "canned"
7. For example, Kentucky Senator Walter Blevins, Jr., and the offices of Massachusetts
Senator Robert Wetmore, Massachusetts Representative Kevin Poirier, New York Senator
Joseph Holland, and New York Assemblyman Ivan Lafayette, all previous sponsors of lipsynching legislation, indicated in separate phone interviews on September 29, 1992, that they
may reintroduce lip-synching legislation in the next session.
8. Mark Muro, Lawmakers Want Real Music for Real Money, ThE BOSTON GLOBE,

Nov. 27, 1990, at 62. William Vernon, the Massachusetts assemblymember who cosponsored
Mass. H.B. 2604, the predecessor of Mass. H.B. 4225, explained, "The idea is simple: People
should get what they pay for when they pay for 'live' music." Idr
Interestingly, the origin of some of the bills had "more to do with protecting labor union
jobs than fraud." Ken Hoover, Politician Enters Milli Vanilli Fray, UPI, Nov. 16, 1990, available in LEXIS, Nexis Library, UPI File. For example, California Assemblymember Bob Eppie sponsored Cal. A.B. 118 (1992) at the behest of the musicians union in Los Angeles. Id
Mass. S.B. 87 had similar origins; it was drafted by the Boston Musicians' Association. Patti
Hartigan, Bill Would Require Disclosure of Recorded Music on Stage, THE BOSTON GLOBE,
April 2, 1991, (Arts & Film), at 26. However, after the Milli Vanilli scandal unfolded, Epple
touted his proposal as consumer protection legislation, charging that "Milli Vanilli [had] perpetrated a massive fraud on the listening public.... People who bought their album and
attended their concerts deserved to know what they were getting-a farce." Hoover, supra.
9. Muro, supra note 8; Hoover, supra note 8.
10. Cal. A.B. 118, 1991-1992 Reg. Sess. (Jan. 6, 1992), available in LEXIS, States Library, CATEXT file. The California bill would make it unlawful for any person to advertise a
concert featuring recorded music or vocals without making a clear and conspicuous disclosure
of that use. Id. The bill would exclude music played "on any digitally recorded or synthesized
pre-recorded musical instrument, equipment, or other device." Id. It would also exempt
promoters or ticket sellers who have made a good faith effort to determine the nature of the
performance prior to placing an ad. Id
Mass. S.B. 87, 177th Gen. Ct., 1991 Reg. Sess. (Jan. 1, 1992), available in LEXIS, States
Library, MATEXT file. This bill would require "clear and conspicuous disclosure in all advertisements, tickets and programs when the music being provided is recorded or otherwise reproduced." Id It would exclude any performance that contains five minutes or less of recorded
music, as well as any recorded music provided prior to or after a live performance that is not
part of the performance. Id Violators would be punishable by a fine; however, promoters
would not be liable if they requested a written statement from performers that they will not use
more than five minutes of prerecorded music. Id.
Mass. H.B. 4225, 177th Gen. Ct., 1992 Reg. Sess. (Feb. 11, 1992), available in LEXIS,
States Library, MATEXT file. This bill would require disclosure on all tickets and ads whenever any portion of the lead vocals at a concert will be prerecorded. The proposed statute
would provide the actual wording of the required disclosure. Id. The bill would place the
initial burden of disclosure on promoters, requiring them to give written notice to the concert
venue and to ticket agents. Id. Upon notification, the venue would be required to make the
required disclosure in any print, television, or radio ad. Id. Ticket agents would be required to
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performances in light of current popular music practices and existing
law. Part One discusses the various provisions of the proposed and enacted legislation and highlights current popular musical practices. Part
Two addresses First Amendment free speech implications of mandatory
disclosure laws. Part Three discusses whether consumer protection legislation is necessary in this area and, if so, whether the proposed laws
would work. Part Four evaluates the probable effectiveness of existing
law in combatting undisclosed, canned performances.
I
Background
A. The Proposed Legislation
The lip-synching legislation varies in scope and substance. Some
measures would require disclosure when vocals are prerecorded,"I some
only for prerecorded lead vocals,' 2 some for prerecorded "music,"' 3 and
some for using any of the three.' " Most would require disclosure in all
print advertising for the musical event, 5 and some would also demand
disclosure in radio and TV advertising.I 6 Others would require a written
disclosure on concert tickets, 17 on concert programs,' 8 at the box office
(printed notice for walk-in purchases),' 9 and/or verbal disclosure during
telephone sales. 2
Different bills would assign the responsibility of disclosure to different parties. Nearly all would place at least the initial burden on the promoter. Some states would shift the duty to ticket agents or the concert
display the required disclosure at ticket counters. Id. Violators of the proposed law would be

fined. Id.
Mich. S.B. 82, 86th Leg., 1991 Reg. Sess. (Feb. 12, 1991), available in LEXIS, States

Library, MITEXT file. This bill is similar to Mass. H.B. 4225 (1991). However, in addition to
a fine, violation of the proposed law would be a felony for promoters and a misdemeanor for
ticket agents and concert venues. Id.

11. E.g., Mass. H.B. 4225, supra note 10.
12. E.g., id.; 1992 N.H. Laws 236, supra note 6.
13. Eg., Mass. S.B. 87, supra note 10.
14. Eg., Cal. A.B. 118, supra note 10; see also Mich. S.B. 82, supra note 10.
15. E.g., Mich. S.B. 82, supra note 10; see also Mass. H.B. 4225, supra note 10; 1992
N.H. Laws 236, supra note 6.
16. E.g., Mich. S.B. 82, supra note 10; see also Mass. H.B. 4225, supra note 10; Mass. S.B.
87, supra note 10; 1992 N.H. Laws 236, supra note 6.
17. Eg., Mass. S.B. 87, supra note 10; see also Mich. S.B. 82, supra note 10; Mass. H.B.
2604, supra note 10.
18. E.g., Mass. S.B. 87, supra note 10.
19. E.g., Mich. S.B. 82, supra note 10; see also Mass. H.B. 4225, supra note 10; 1992 N.H.
Laws 236, supra note 6.
20. Eg. Mich. S.B. 82, supra note 10; see also Mass. H.B. 4225, supra note 10; 1992 N.H.
Laws 236, supra note 6.
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venue when the promoter provides the agencies with notice as mandated
by the bill.2" Failure to disclose would be punishable by fines of $5,000
to $50,000 for promoters and $500 to $10,000 for ticket agents and places
of entertainment.22 In addition, some states would make a disclosure
violation subject to criminal prosecution.23
B.

Current Popular Musical Practices

To understand the impact the proposed laws would have on the music industry it is important to understand the different types of prerecorded music used in concerts and the extent to which they are used.
An estimated eighty24 to ninety percent of today's pop concerts use some
form of prerecorded music.25 The ratio of live to taped music, however,
varies. Milli Vanilli, for example, did not perform any of its vocals.26
Other concerts contain a large percentage of prerecorded as compared to
live music: BillboardMagazine estimates that nearly one-half of the music or singing at George Michael, New Kids On The Block, and Janet
Jackson concerts is prerecorded.27 On the other hand, a large number of
concerts use a much less significant amount of recorded music.2"
Prerecorded music is used in a variety of ways. Vocals, musical
instruments, and other sounds may be entirely or partly prerecorded.
Rap music in particular makes extensive use of recorded music. Rap
21. Eg. Mass. H.B. 4225, supranote 10; see also Mich. S.B. 82, supra note 10; 1992 N.H.
Laws 236, supra note 6.
22. E.g., Mass. H.B. 4225, supra note 10 (providing for fines of $500 to $1,500 for ticket
agents and $10,000 to $50,000 for promoters or concert venues); see also Mich. S.B. 82, supra
note 10 (providing for fines of up to $5,000 for ticket agents or concert venues and up to
$50,000 for promoters). This note will focus on the duty of promoters because they would
bear the heaviest burden for failure to comply with the proposed laws.
23. Eg., Mich. S.B. 82, supra note 10 (making violations a felony); see also Cal. A.B. 118,
supra note 10 (making violations a misdemeanor); 1992 N.H. Laws 236, supra note 6 (making
violations a misdemeanor).
24. Jon Pareles, Critics Notebook- Are Laws Needed on Canned Music at Live Shows?,
N.Y. TIMES, July 10, 1990, at C13.
25. Legislation Sought on Lip-Synced [sic] Concerts, N.Y. TIMES, June 3, 1990, § I, at 63
("Carl Freed, executive director of the North American Concert Promoters Association, estimated that 90 percent of the rock or rap artists on the road either use tapes or reproduce
instruments like horns and drums through synthesizers.").
26. MacDonald, supra note 1.
27. Id. In January 1992, a former keyboard player for New Kids on the Block publicly
alleged that New Kids only sang about 20% of their vocals. New Kids Lip-Synchers?, UPI,
Jan. 30, 1992, available in LEXIS, Nexis library, UPI file. He claimed, "I had a keyboard
which is a digital sampler where I had just prerecorded all the vocal tracks from the tapes of
their album. So that all I had to do when their vocals rolled around was to just hit a certain
key and the keyboard would literally play whatever their vocals were." Id. The band's manager and coproducer, Maurice Starr, has denied the charges, admitting that the band lipsynched at their first concert but that they now do their own singing. Id.
28. Pareles, supra note 24.
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music features live vocals but uses numerous methods to create different
musical sounds, whether it be "scratching" records2 9 or playing recognizable sections of other artists' recordings, sometimes at an altered
speed, through a technique known as "sampling." 3 Indeed, the very essence of rap music is mixing "bits and pieces" of prerecorded music with
spoken rhyme. 3 Consequently, a large portion of rap music would likely
require disclosure.
The use of sampling is not restricted to rap music. Performers frequently record musical or even nonmusical sounds before a concert and
then "play" these sounds by touching a designated key on a keyboard32
or setting off a triggering device.33 Synthesizers also play sampled
sounds and are often used in conjunction with live music."'
The use of prerecorded music at concerts has become more common
in recent years. With the advent of Music Television (MTV), the focus
of concerts is shifting away from the spontaneous musical jam sessions
favored in the sixties and seventies to reproductions of elaborately produced videos made for MTV and its progeny. Prior to MTV, musical
entertainment was mostly aural; that is, people listened to music on radios, cassette tapes, and records. Many listeners saw a band play for the
first time when they attended a concert. Concerts were an experience
wholly separate from recordings, and audiences embraced surprise and
innovation.
In contrast, listeners today may watch musicians perform on MTV
before they ever hear a recording. Consequently, when they go to concerts they bring their expectations of how a song will be performed. Performers like Madonna, Janet Jackson, and Paula Abdul, for example,
make music videos that feature professionally choreographed dance rou29. "Scratching" refers to the technique where the needle of a record player is manipulated while a record is playing, "creating an audible sensation." Jason H. Marcus, Don't Stop
That Funky Beat: The Essentiality of Digital Sampling to Rap Music, 13 HASTINGS COMM/
ENT L.J. 767, 770 n.9 (1991).
30. Digital sampling is a process that records and stores sounds in computer memory and
permits them to be recalled, edited, and utilized as the sound source for a synthesizer. Jeffrey
S. Newton, Note, DigitalSampling: The Copyright Considerationsof a New Technological Use
of Musical Performance, 11 HASTINGS COMM/ENT L.J. 671 (1989). Sampling can be used to
reproduce the original sound or to create an entirely new sound by editing the sample or
combining it with other sound sources. Id. at 674.
31. Marcus, supra note 29.'
32. Pareles, supra note 24.
33. For example, at a 1991 Joe Walsh concert in San Francisco, the drummer created the
sound of a dog barking by tapping a drumstick on a triggering pad. Interview with Raul
Suarez, owner of Third Ear Sound Company, in Richmond, Cal. (Oct. 17, 1991).
34. Artists, such as pop star Howard Jones, use synthesizers to function essentially as oneman bands. Jones sings into a head-mounted microphone and at the same time creates music
with a stage full of synthesizers.
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tines. Their ability to dance, as well as their musical talent, accounts for
much of their audience appeal. As such, their live concerts draw heavily
on their videos." Industry insiders recognize that performers like Madonna and Paula Abdul use some degree of prerecorded vocals in their
live concerts to allow them to dance and "sing" without panting during
the more rigorous parts of their dance routines.3 6 These concerts are
often a mixture of live and recorded vocals.37
II
First Amendment Concerns
"[S]peech that does no more than propose a commercial transaction" or that is "related solely to the economic interests of the speaker
and its audience" is recognized under First Amendment law as "commercial speech" and is afforded some First Amendment protection from
government regulation.3" Advertising is one form of protected commercial speech.3 9 Unlike expression of political ideas, commercial speech is
entitled to "a limited measure of protection, commensurate with its
subordinate position in the scale of First Amendment values, [and thus
some] modes of regulation that might be impermissible in the realm of
noncommercial expression" are allowed with commercial speech.'
In CentralHudson Gas & Electric Corp. v. Public Service Commission ofN. Y,4 the Supreme Court set forth a four-prong test to determine
whether a given regulation of commercial speech violates the First
Amendment. First, the speech must at least "concern lawful activity and
not be misleading." 4' 2 Otherwise the speech is not protected.4 3 Second,
the asserted governmental interest must be substantial." Third, the regulation must advance the asserted interest.4" Finally, the regulation must
not be more extensive than necessary to advance that interest.4 6
Legislatures are given greater latitude to regulate commercial speech
when they do not prohibit speech but merely require an advertiser to
35. Pareles, supra note 24.

36. Id.
37. Id.
38. Virginia Pharmacy Bd. v. Virginia Consumer Council, 425 U.S. 748, 762 (1976).
39. Zauderer v. Office of Disciplinary Counsel, 471 U.S. 626, 637 (1985).
40. Ohralik v. Ohio State Bar Ass'n, 436 U.S. 447, 456 (1978) (upholding a state law
forbidding attorneys from in-person solicitation of clients for pecuniary gain if done in a manner that makes "adverse consequences" likely).
41. 447 U.S. 557 (1980).
42. Id. at 566.
43. See Virginia Pharmacy Bd., 425 U.S. at 771-72 and n.24.
44. CentralHudson, 447 U.S. at 566.
45. Id.
46. Id.
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disclose certain factual information.4 7 The rationale is that disclosure
requirements are deemed less intrusive than a complete ban, because they
simply mandate "purely factual and uncontroversial information"4 8 and
tend to "dissipate the possibility of consumer confusion or deception."4 9
Consequently, a disclosure requirement need only be reasonably related
to the government's interest in preventing consumer deception, and not
unjustified or unduly burdensome.5" This reasonable relationship standard is very deferential to legislative interests.
Zauderer v. Office of DisciplinaryCounsel5" is illustrative. There the
Court upheld an Ohio law regulating advertising by attorneys who were
willing to accept clients on a contingency-fee basis. The law required
such attorneys to disclose any costs they would charge clients regardless
of whether or not their lawsuits were successful. Zauderer's ad violated
this law by stating, "If there is no recovery, no legalfees are owed by our
client."" 2 The ad, however, did not disclose that the client would owe
costs even if the suit were unsuccessful. The Court found that the failure
to distinguish "fees" from "costs" is inherently misleading, because the
53
public is often unaware of the terms' distinct technical meanings.
Ohio's law is one which would help "dissipate consumer confusion or
deception" and thus not violate the First Amendment. 54
Although the facts presented in Zauderer were insufficient for the
Court to make a finding on whether the Ohio law was unduly burdensome, the Court suggested that requiring an advertising attorney to disclose that costs may be charged or to disclose the contingent-fee rate
would not be unduly burdensome." However, "compelling the publication of detailed fee information that would fill far more space than the
advertisement itself" might be.56 Such a request would chill the publication of protected commercial speech and would be entirely out of proportion to the government's legitimate interest in preventing potential
57
deception.
47.
48.
49.
50.
51.
52.

Zauderer, 471 U.S. at 650-51.
Id. at 651.
In re R.M.J., 455 U.S. 191, 201 (1982).
Zauderer, 471 U.S. at 641.
Id.
Id. at 652 (emphasis added).

53. Id.
54.
55.
56.
senting
57.

Id. at 651.
Id. at 653 n.15.
Id. at 663-64 (Brennan, J., concurring in part, concurring in the judgment, and disin part).
Id.
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III
Analysis
A.

Application of the Commercial Speech Doctrine

The proposed bills would face strong constitutional challenges.
First, excluding the proposed laws that would cover lead vocals,5" some
of the bills do not address the purported evil of lip-synching and might
not be deemed reasonably related to the state's interest in preventing consumer deception. Second, some of the proposed laws would face a difficult First Amendment challenge in meeting the requirement that
government-mandated disclosures not be unduly burdensome on commercial speakers. Subjecting promoters to substantial fines and potential
criminal charges without requiring that they know whether or not prerecorded music will be used should be deemed unduly burdensome.
1. Is the Advertising Deceptive?
It is, then, well established that the government can regulate deceptive advertising. However, concert advertising that fails to disclose the
intended use of prerecorded music will not always be deceptive. It would
be deceptive to advertise that a singer was performing "live in concert" if
the performer used only prerecorded vocals. In numerous other situations, however, deception is not so obvious.
For instance, singing by a lead vocalist during an energetic dance
routine is "not usually.., pure, silent lip-synching. The usual gambit is
to give the singer a working microphone and have a recorded vocal track
chirping along; the sound engineer mixes the live and canned sounds,
which might mean anything from touching up the rough spots to only
hearing the singer talk between songs." 9 The common practices of
"sampling"' and "scratching"" are also forms of prerecorded music
that would warrant disclosure under some of the proposed legislation.
Deception thus cannot be determined by mere reference to the use of
"prerecorded music." Legislation that fails to exclude the more benign
uses of prerecorded music from its strictures would regulate ads for concerts that arguably are not deceptive at all, potentially in violation of the
First Amendment.
58. Cal. A.B. 118, supra note 10; Mass. H.B. 4225, supra note 10; Mich. S.B. 82, supra

note 10.
59. Pareles, supra note 24.
60. See definition supra note 30.
61. See definition supra note 29.
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2. Is There a Reasonable Relationship?
To pass constitutional muster, any "lip-synching law" must be reasonably related to the state's interest in preventing consumer deception.62
Whether the various lip-synching bills or the New Hampshire law would
help dissipate consumer confusion or deception is debatable. Bills that
only address the use of prerecorded music, and not vocals, are most tenuously related to the state's interest in preventing consumer fraud. 63 The
existence of a reasonable relationship between the state's interest and the
proposed law is most questionable here. First, the fraudulent practices
normally referred to by legislative sponsors and newspapers involve
taped vocals (for instance, Milli Vanilli), not taped music. 64 Second, numerous nonfraudulent practices, such as "sampling" and "scratching,"
would be covered by the disclosure requirement. Arguably, the state's
interest is only negligible in cases where instrumental music is prerecorded, unless, of course, all of the music at a performance were prerecorded and live music would normally be expected. Perhaps disclosure
is appropriate where more than fifty percent of the total performance is
taped, but not where its use is anything less than substantial. 65
The bills that would only apply to prerecorded lead vocals, such as
the recently enacted New Hampshire law, are likely to fare best because
that abuse has been the target of most of the public outrage thus far. The
state could persuasively argue its interest in preventing consumer deception by pointing to the headline case of Milli Vanilli, whose "singers"
never sang a note but were merely front men for a taped recording of
other artists.66 Some of these bills, however, would also cover some insignificant uses of prerecorded lead vocals, such as mixing a tape of the
lead singer with his or her live vocals.
The broadest bills would require disclosure for all uses of prerecorded vocals and music. 67 Because these proposals address the Milli
Vanilli-type of fraud, they would probably be deemed reasonably related
to the state's interest. By encompassing concerts that feature recorded
instrumental music, however, they would require disclosure in cases
where the only justification for labeling the concert prerecorded is its use
of "sampling" or "scratching." Such overbreadth in a law dealing with
"speech" is usually grounds for holding the law void for overbreadth,
62. Zauderer, 471 U.S. at 651.
63. See supra text accompanying note 8.
64. Hoover, supra note 8; Muro, supra note 8, at 63.
65. Mass. S.B. 87, supra note 10, made an effort to address this concern by excluding
performances which contain five minutes or less of recorded music. However, five minutes
seems inadequate given that most concerts last one to two hours.
66. See supra notes 1-4 and accompanying text.

67. E.g., Mich. S.B. 82, supra note 10.
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i.e., the law sweeps so broadly that it includes both protected and unprotected speech.68 However, the overbreadth doctrine does not apply to
commercial speech.69 Thus, even if the undisclosed use of "sampling" or
"scratching" at a concert is not deceptive and therefore not reasonably
related to a state's interest in preventing consumer deception, the proposed laws could not be struck down on overbreadth grounds.
3. Are the Proposed Laws Unduly Burdensome?
Even if a court determines that the proposed laws are reasonably
related to a state's interest in preventing consumer deception, some of the
proposed laws may be deemed unduly burdensome. Legislation that
makes nondisclosure a strict liability offense7' places an unfair burden on
promoters, who are charged with the responsibility of disclosure under
most of the proposed laws. Such legislation presupposes that a promoter
knows or can find out well in advance of a concert date whether or not a
performer will use prerecorded music. This premise is, however, faulty.
A promoter generally plans a concert, which includes hiring the band,
locating a concert site, and advertising, but he or she "has minimal, if
any, creative input into a performance." 7 1 While a promoter may establish long-term business relationships with some bands, close ties between
band and promoter are not always present.
The duty to disclose will be less burdensome in cases where the promoter has worked with the band before or where the artist is known in
the industry for using prerecorded music as opposed to situations where
the band is unknown or the client is new. Without prior knowledge of a
band's practices, the promoter must rely on a band's disclosures to him.
Problems will arise if the band doesn't notify the promoter of its intent to
use prerecorded music or if it decides to make a last minute change, such
as mixing a recorded drum beat with a live drum beat. If the promoter is
not informed, he will not know to disclose and may thus face a fine.
Even if he is notified, advertising will already have been disseminated and
tickets sold. As a result, the promoter is faced with an unpleasant di68. Bates v. State Bar of Ariz., 433 U.S. 350, 380 (1977).
69. Id.at 381.
70. Strict liability is "liability without fault." BARRON'S LAW DICTIONARY 459 (2d ed.
1984). Liability ensues even if the prohibited conduct is engaged in innocently. Id.
Legislation calling for strict liability includes Mass. H.B. 4225, supra note 10, and Mich.
S.B. 82, supra note 10. But see 1992 N.H. Laws 236, supra note 6 (promoter's liability contingent upon knowledge that lead vocals will be pre-recorded) and Cal. A.B. 118, supra note 10
(promoters not liable if they make a good faith effort to determine whether or not pre-recorded
music will be used).
71. Jeffrey Jolson-Colburn, Concert Business Draws Crowd of Regulatory-Minded
Lawmakers, THE HOLLYWOOD REPORTER, July 17, 1991, at 1.

HASTINGS COMM/ENT L.J.

[Vol. 14:545

lemma: either tell the band it cannot use the recording or risk a fine and
possible criminal prosecution.
Imposing a duty to disclose on someone unrelated to the band is
problematic. Most disclosure laws require sellers or producers to make
any necessary disclosures. Presumably they have knowledge or access to
knowledge of company practices, making compliance relatively simple.
If the cost of goods advertised must be printed in an ad, for example,
they can obtain the required information from within the company. In
contrast, promoters might lack this insider advantage since they are often
"hired guns" and must rely on the artist's candor. In addition, as discussed below, promoters might not be able to protect themselves completely from such lack of knowledge.
If a state enacts a lip-synching law that imposes strict liability on
promoters, promoters could seek to protect their interests by requiring
all bands to agree in contract to notify the promoter, by a set date, of any
plans to use prerecorded music. If the band fails to comply, the promoter could then be indemnified. Getting reimbursement from the band,
however, could be difficult. Although the promoter might deduct the
fines from the band's payment or sue for breach of contract, these solutions could prove ineffective in cases where the performer is paid in advance or where a less successful band is involved. In the latter example,
concert revenues might not cover the fine, which could range from
$5,000 to $50,000.72 The promoter might then sue for reimbursement,
but even if a lawsuit were successful, the band might be judgment-proof.
To avoid labeling a concert "canned," promoters might opt for nondisclosure where the use of recorded music is only minimal, but such a
decision could backfire. For a big crowd-drawing concert, the potential
$50,000 fine might seem like a small price to pay to avoid the possibility
of disclosure creating the false impression that the live aspect of a performance will also be taped. For example, a disclosure stating that background vocals will be prerecorded may make people skeptical of the
authenticity of the lead vocals and result in reduced ticket sales. Yet if
promoters fail to disclose and are caught, they risk a loss in future ticket
sales if the violation becomes public knowledge.
With less profitable concerts, promoters may be less inclined to take
the risks associated with nondisclosure. In fact, they might want to
make a disclosure even if there is only a possibility that the band will use
some prerecorded music, because a fine could turn a profitable venture
into a losing one.
72. See supra note 22 and accompanying text.
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The most expedient measure for promoters might be a blanket disclosure on all ads, regardless of whether or not prerecorded music would
be used. The disclosure might state: "Portions of this concert may contain pre-recorded music." Under this method, promoters would avoid all
of the problems associated with the proposed laws because a time-consuming investigation into the practices of each client would be unnecessary. Moreover, this tactic would also minimize the impact of the
disclosure. Once the public becomes accustomed to seeing the disclosure
and realizes that it may only mean that the concert features "sampling"
or some other noncontroversial use of prerecorded music, people might
become indifferent to its meaning. Ironically, full compliance with the
proposed laws would have a similar effect because an estimated eighty to
ninety percent of rock and rap concerts would be required to carry
disclosures.73
In an apparent attempt to reduce the promoter's burden, the Massachusetts Senate revised its bill.74 Under the old version, disclosure was
mandated for any concert featuring more than five minutes of prerecorded music.7 5 The bill did not impose a duty of disclosure on any
particular person 76; however, because advertising is often done by promoters, it is likely that they would have been held responsible. Under the
revised bill, promoters could release themselves from liability by undertaking specified action.7 7 The bill would require them to seek written
notice of whether a performer will use five or more minutes of prerecorded music. 78 If within thirty days of the performance "or as soon as
reasonably possible in the circumstances" the performer replies in the
affirmative, then the promoter would be charged with the duty to disclose, but if the performer responds in the negative, the promoter would
be relieved of all responsibility.7 9
Although this approach would greatly protect promoters' interests,
it presents a significant problem: no violation would result if the band
simply failed to respond to the promoter's inquiry. Consequently, a band
that planned to use prerecorded music could avoid liability for nondisclosure by either lying to the promoter or not responding to his inquiry at
all. In this situation, no one would be held responsible for a disclosure
73. See supra notes 24-25 and accompanying text.
74. Mass. S.B. 123, 177th Gen. Ct., 1991 Reg. Sess. (Jan. 30, 1991), available in LEXIS,
States Library, TRCK91 file (revised by Mass. S.B. 87, supra note 10).
75. Id.
76. Id.
77. Mass. S.B. 87, supra note 10.

78. Id.
79. Id.
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violation, and the legislative purpose of the proposed law would be
defeated.
The revised version would protect promoters at the expense of the
consumer. As long as promoters take the specified measures, they fulfill
their duty, and the burden of disclosure does not appear to shift to anyone else. The proposed law states that "[w]hoever violates any provisions of this section shall be punished by a fine of not less than
[$5,000"] ' ° However, only "presenters of public performances," and not
the performer, would have an affirmative duty to act. Apparently, then,
only the promoter could violate the proposed law and be subject to
penalties.
In sum, the laws proposed thus far would face the prospect of being
struck down on constitutional grounds. In addition to their constitutional problems, the proposed laws are questionable because they are unnecessary and would be nearly impossible to enforce.
B.

Does the Consumer Need Protection?

The "lip-synching laws" presuppose that the public is being
deceived and that legislation is the best means of protection. This presumption, however, is questionable. Sponsors of the bills apparently do
not recognize the extensive use of prerecorded music at a modem-day
rock or rap concert. One opponent of the legislation, New York Times
music critic Jon Pareles, argues that "[p]artly recorded concerts reflect a
change in the idea of what a performance should be-a new flight from
spontaneity.""1 In other words, consumers may actually encourage performers to use prerecorded music by their positive response to carefully
crafted video performances.
Proposed legislation is not aimed at preventing the outright use of
prerecorded music at concerts.
Instead, its purpose is to help the public make a fully informed decision when buying concert tickets. If the
bills were enacted, performers such as Madonna 2 and Paula Abdul83
would be allowed to continue their current practice of supplementing
their live vocals with taped ones; they would simply be required to so
inform their audiences.
However, since none of the bills adequately recognizes either the
extent to which prerecorded music and vocals are currently used in concerts or the variety of ways they are being used, the laws would sweep too
80.
81.
82.
83.

Id.
Pareles, supra note 24.
See supra notes 35-37 and accompanying text.
Id.
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broadly. Although such overbreadth may not be unconstitutional," it
still has a bearing on the social value of enacting the proposed laws. Admittedly, entirely "canned" performances are outright frauds, and the
person responsible should be penalized."5 On the other hand, concerts
that feature significant amounts of "sampling" or "scratching" would
not be considered frauds.
In apparent recognition that the original version of California A.B.
118 (1991) was too broad, the author revised the bill to exclude "digitally
recorded or synthesized prerecorded musical instrument[s], equipment,
or other device[s]." ' 6 This change is a clear improvement over the earlier
version, which would have applied to all uses of prerecorded music and
vocals.8 7 However, the bill would still apply to some trivial uses, such as
"scratching."
A failure of the proposed laws to address adequately the broad
range of recorded music currently used in contemporary pop concerts is
exacerbated by a failure to define the terms "prerecorded" and "recorded" music. Conceivably any sound that is part of a song is music;
thus, under a dictionary definition of recorded music, the use of a recorded animal sound would warrant disclosure. One bill that did define
"prerecorded," Mass. S.B. 87 (1992), described it as "music produced by
electronic means which replaces musicians who have created those
sounds live."8 8 Under this definition, an animal sound should be excluded (as long as the recording was made from an actual animal).
"Sampling" would still fit the definition, however, and "scratching"
might be covered as well, because the original recording made for the
album being scratched was produced electronically.
C. Enforcement Problems
The effectiveness of any of the lip-synching laws would also be hampered by the difficulties of enforcement. Someone must be present at the
concert to determine when prerecorded music is being used and to collect
evidence. How many police officers would know when recorded music is
replacing the real thing? The public would not expect police to snoop
around a concert stage in search of violations. Even if police were adequately trained to detect recorded music, such a diversion of time away
from more pressing matters is unrealistic and unwise.
84. See discussion supra part III.A.2.
85. The case of Milli Vanilli is a good example. See discussion supra part I.
86. Cal. A.B. 118, 1991-1992 Reg. Sess. (July 15, 1991), available in LEXIS, States Library, TRCK91 file (amended, supra note 10).

87. Id.
88. Mass. S.B. 87, supra note 10.
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An investigation would be more likely where the use of prerecorded
music is blatant, such as where the band's vocals are completely taped
and the recording malfunctions during the concert, leaving the "singers"
mouthing words in silence. s9 In such a situation, a member of the audience might file a complaint with the police. Because gaining evidence
would be much simpler in that situation than where the layman is unaware of the concert's taped format (in the former situation, anyone in the
audience could provide an eyewitness report), an investigation is more
likely to occur and to be successful.'
Even if a band were caught, however, the prosecutor would face
similar time and financial constraints. Just as police departments have
higher priority jobs to perform, so does the district attorney. Nevertheless, where the use of prerecorded music is obvious, as in the situation
described above, prosecution would be more probable.9" This would be
especially true if the penalties were stiff, because recovery of fines would
reduce district attorney litigation costs.9 2
Criminal penalties potentially have a greater deterrent value than
civil remedies. Theoretically, the possibility of a criminal conviction
should deter nondisclosure: promoters would fear the damage to their
business reputations from a conviction. However, if the laws are not enforced, their deterrent value would be questionable. To aid enforcement,
individuals could be given a private cause of action against the violator
for the value of the concert ticket. An allowance for reasonable attorneys' fees and costs would help to make such actions feasible. Providing
both a public and private cause of action should thus enhance the deterrent value of a lip-synching law.
D. Summary
Consumer protection from the use of prerecorded music at live concerts may not be needed because its use is widely accepted. However, if
the public demands protection from the more fraudulent uses of such
music, the laws thus far proposed are not the best solution. In addition
to being too broad, covering insignificant as well as fraudulent uses of
prerecorded music and placing an undue burden on promoters, they
would be nearly impossible to enforce. Without meaningful enforcement, serious compliance problems are likely.
89. Interview with Marta Diaz, Deputy District Attorney for San Mateo County, in Foster City, Cal. (Feb. 1, 1992).
90. Id.
91. Id.
92. Id.
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The legislation could be improved in four ways: (1) narrow the focus
of the bills to lead vocals only; (2) add a mens rea requirement of knowledge for the promoter; (3) extend liability to the performer or his representative; and (4) allow a private cause of action. The New Hampshire
law and some of the bills include one or two of these suggestions, but
none contains all four.9 3 Focusing only on lead vocals would eliminate
many of the problems stemming from the practices of "scratching" and
"sampling." The knowledge requirement would limit sanctions to those
who are culpable, because promoters will not always know or be able to
find out whether recorded music will be used. To encourage disclosure
to promoters, liability should be extended to the band's agent and the
band itself, either of whom should know whether prerecorded music is
being used. Lastly, adding a private cause of action would increase the
deterrent value of such a law significantly and make non-disclosure a
riskier option. Although such changes would make the bills more palatable and might also protect them from a constitutional attack, they still
may be inappropriate because of the availability of existing law to address this issue.
IV
Alternatives to New Legislation
Consumers clearly deserve protection against the Milli Vanilli scenario, where the performers purport to be singing live but are really only
miming to a recording of someone else's vocals. Intentionally misleading
the public by presenting performers as the actual singers or musicians
when in fact they are only mouthing the words or strumming a "soundless" guitar is fraudulent and is actionable under existing law. Although
these laws are not perfect, the lip-synching bills would provide no greater
protection. Of the available alternatives, state consumer protection statutes offer consumers the best protection from performance fraud. The
market provides sufficient protection from the more benign uses of prerecorded music.
A. Common Law Fraud
Common law fraud provides one means of relief from undisclosed,
canned performances. Under this doctrine, misrepresentation of a material fact known to be untrue and made with the intent to deceive is actionable if action is taken in reliance on the representation.?4 A material
93. 1992 N.H. Laws 236, supra note 6 (lead vocals only, and mens rea of knowledge);
Mass. H.B. 4225, supra note 10 (lead vocals only).
94. See, e.g., Hart v. McLucas, 535 F.2d 516, 519 (9th Cir. 1976).
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fact is one which, if known to the party, would have influenced his decision.9 5 An ad for a performance "live in concert" suggests that the concert will be live, not taped. The traditional notion of a public
performance is that the singers and musicians will be present and performing. Quite likely the singing performance will be a major factor in a
decision of whether or not to buy a concert ticket and is therefore material. If, however, the singer is also a great dance performer, the live singing becomes less important to the total performance. Arguably, in the
latter situation, knowledge that parts of the performance will be supplemented with recorded vocals is less material, making the success of a
fraud action less likely.
A fraud action may be brought by an individual or a class. Individual actions, however, would be ineffective: a concert-goer would have
little incentive to sue because his only true loss is the price of the ticket,
and the cost of a lawsuit would be much greater than a potential remedy
of only twenty to forty dollars. In addition to the prohibitive expense of
bringing the claim, "it is extremely difficult if not impossible for a consumer to maintain a false advertising claim under common law" because
of the difficulty of proving the advertiser had knowledge of the untrue
fact. 96
A class action suit in fraud may make more sense, especially if pursued on a contingency fee basis. Attorneys would have a greater financial incentive to take the case because they would get a percentage of the
entire judgment. However, class action certification is difficult. In a recent lawsuit for fraud against Milli Vanilli's record label, for example,
the judge denied certification on grounds that "individual" questions of
law and fact predominated. The court noted that defendant Arista
Records showed:
through discovery that some purchasers, having enjoyed the music
when heard on the radio, made a decision that they wanted to own the
album without knowing anything about the vocalists. Thus... decision[s] to purchase [albums] could not have been based on the perceived fact that Pilatus and Morvan were the persons who sang the
songs they enjoyed. 97
The court concluded, "One's response to art is personal and as such is
not susceptible to a class based determination of inducement as in securities fraud cases." 9 s Because individual testimony describing why each
95. See, e.g., Lowe v. United States, 389 F.2d 108, 111 (8th Cir. 1968), cert. denied, 392
U.S. 912 (1968).
96. DON R. PEMBER, MASS MEDIA LAW 510 (4th ed. 1987).

97. Freedman v. Arista Records, Inc., 137 F.R.D. 225, 229 (E.D. Pa. 1991).
98. Id. at 228.
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person bought the album would be necessary, the court decided that a
class action suit would be inappropriate.9 9
Under the analysis used in the Milli Vanilli case, a concert might be
found sufficiently different from a record to warrant class action certification for a lawsuit based on a fraudulent concert. Because a concert is
both aural and visual, the singer's identity is more relevant than in the
case of a record. If seeing the band play in person were not important to
an individual, he could simply listen to a taped format of the music and
save the expense of a concert ticket. Because the visual aspect of a concert is likely to be a common draw for most concertgoers, the question of
reliance is arguably less individualized than the purchase of a record album. Therefore, where the art form is a live concert, class action certification would be more likely.
B.

Consumer Protection Statutes

Perhaps the most appropriate relief is available under existing state
consumer protection statutes, which are directed at deceptive business
practices in general or false advertising specifically. A number of these
statutes provide for a private cause of action against the violator,"° potentially offering the deceived concertgoer better protection than the lipsynching bills. The remedy may include refund of the cost of the ticket
and perhaps even reimbursement for reasonable attorneys' fees.10 1
1. Printer's Ink Statutes
Some consumer protection statutes are modeled after the Printer's
Ink Statute, drafted in 1911 by the advertising magazine of the same
name.102 The model statute made advertisers criminally responsible for
99. Id. at 229.
100. Eg., ILL. REV. STAT. ch. 121 1/2, para. 270a (1991); MASS. ANN. LAWS ch. 93a, § 2
(Law. Co-op. 1992); N.J. REV. STAT. § 56:8-2.12 (1991).
101. Eg., ILL. REV. STAT. ch. 121 1/2, para. 270a (1991); MASS. ANN. LAWS ch. 93a, § 9

(Law. Co-op. 1992); N.J. REV. STAT. § 56:8-19.
102. At least 44 states and the District of Columbia have a Printer's Ink Statute. Note,
The Regulation ofAdvertising, 56 COLUM. L. REV. 1019, 1058 (1956). The model text reads in
pertinent part:
Any person, firm, corporation or association with intent to sell... service, or anything offered by such person, firm, corporation or association, directly or indirectly,
to the public for sale ... [that] makes, publishes, disseminates, circulates, or places
before the public, or causes, directly or indirectly, to be made, published, disseminated, circulated, or placed before the public, in this state, in a newspaper or other
publication, or in the form of a... notice, handbill, poster, ... or in any other way,
an advertisement of any sort regarding... service, or anything offered to the public,
which advertisement contains any... assertion, representation, or statement of fact,
which is untrue or deceptive or misleading, shall be guilty of a misdemeanor.
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deceptive or misleading advertising and absolutely liable for anything
said in their ads. 103 Many states have modified the model statute, adding
a scienter requirement"3° or allowing civil as well as criminal penalties.'° 5
Statutes such as this address advertising practices commonly used in conjunction with concert promotions-notices, handbills, and posters."° 6
2. Deceptive Business PracticesStatutes

Other statutes address deceptive business practices generally. Such
statutes generally impose an affirmative duty on the seller to disclose material facts to consumers.'° 7 A threshold question under these statutes is
whether they protect against fraudulent entertainment. Some of the statutes address "deceptive practices in the conduct of any trade or commerce,"' 0 8 while others protect against deceptive practices in the sale of
"goods"

and "services.""

In Wexler v. Brothers Entertainment

Group,"othe Minnesota Court of Appeals did, in fact, find that advertising a trivia game that is played over the telephone could violate a law
prohibiting false advertisement of "intangibles" or "services.""' If entertainment is deemed a service, as it apparently is in Minnesota, and if
"trade or commerce" is similarly construed, these types of consumer protection laws should offer protection against undisclosed, canned
performances.
3.

ChallengingFraudulent Canned Performances

The remedies available to consumers under the various types of consumer protection statutes are well-suited for defrauded concertgoers.
Typically, they allow for an injunction," 2 the greater of actual damages
or some minimum amount," 3 and reasonable attorney's fees. 1 14 Some
103. Id. at 1059.
104. E.g., CAL. Bus. & PROF. CODE § 17536 (West 1987); MASS. ANN. LAWS ch. 266,
§ 91 (Law. Co-op. 1992); VA. CODE ANN. § 18.2-216 (Michie 1991).
105. E.g., CAL. Bus. & PROF. CODE § 17536 (West 1987) (allowing civil penalties); CAL.
Bus. & PROF. CODE § 17500 (West 1987) (allowing criminal penalties).
106. Id.
107. James P. Moran, The Seller's Duty to Disclose Under Consumer Protection Statutes:
Defining the Standard of Care, 17 SUFFOLK U. L. REV. 721, 733 (1983).
108. ILL. REV. STAT. ch. 121 1/2, para. 262 (1989); See also MASS. ANN. LAWS ch. 93a,
§ 2a (Law. Co-op. 1991).
109. MINN. STAT. § 325F.68, subd. 22 (1991).
110. 457 N.W.2d 218 (Minn. Ct. App. 1990).
111. Id.at 221.
112. Eg., CAL. Bus. & PROF. CODE § 17535 (Deering 1991); MASS. ANN. LAWS ch. 93 A,
§ 9(1) (Law. Co-op. 1992); N.Y. GEN. Bus. LAW § 349(h) (Consol. 1991).
113. MASS. ANN. LAWS ch. 93 A, § 9(3) (Law. Co-op. 1992) (greater of $25.00 or actual
damages); N.Y. GEN. Bus. LAW § 349(h) (Consol. 1991) (greater of $50.00 or actual damages); MICH. COMp. LAWS § 445.911, sec. 11(2)(1991) (greater of $250 or actual damages).
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even allow double or treble damages where there is a willful violation of
the law."1 5 The court in Wexler pointed out that the Minnesota "consumer fraud act is designed to encourage persons to take action to stop
the fraudulent activity.., even though the amount actually lost may be
small." 1 6 There the plaintiff's monetary loss from the alleged fraud was
only $11.89.117 Similarly, the amount lost by typical concertgoers would
be about twenty to forty dollars for each person.
Some consumer protection laws also authorize the state attorney
general to prosecute a civil action and allow assessment of civil penalties."' One might argue that a civil judgment against an individual does
not carry the stigma or have the deterrent effect of a criminal conviction.
Negative publicity is likely to result, however, if a promoter or performer
is found in violation of either a criminal or civil statute. The possibility
of a scandal unfolding when the press learns that the musician or promoter is being prosecuted by the Attorney General should have a similar
deterrent value whether the action is civil or criminal. If knowledge that
singers are singing is material, publicity indicating that they are not singing should have a dramatic impact on ticket sales and thus profits. The
fear of reduced profits, then, provides the deterrent value.
In fact, because liability is easier to prove in a civil action than a
criminal action,' '9 the government may be more inclined to pursue a civil
action. Although it is questionable whether the government would pursue such a case under either system, the greater probability of success
makes a civil action more attractive than a criminal one and so more
likely. 2o
114. MASS. ANN. LAWS ch. 93 A,

§ 9(4) (Law. Co-op. 1992); N.Y. GEN. Bus. LAW

§ 349(h) (Consol. 1991); MICH. COMP. LAWS § 445.911, sec. 11(2)(1991).
115. See, e.g., MASS. ANN. LAWS ch. 93 A, § 9(3) (Law. Co-op. 1992); N.J. REV. STAT.
§ 56:8-119 (1991); N.Y. GEN. Bus. LAW § 349(h) (Consol. 1991).
116. Wexler, 457 N.W.2d at 222. Similar policies lie behind other states' consumer protection statutes. For example, New York's Consumer Protection From Deceptive Acts & Practices law was "merely intended to afford a practical means of halting development of persistent
frauds." State v. Ginzburg, 104 Misc. 2d. 292, 296 (N.Y. Sup. Ct. 1980).
117. Wexler, 457 N.W.2d at 222.
118. Eg., MASS. ANN. LAWS ch. 93 A, § 4 (Law. Co-op. 1991) (providing fines of up to
$5,000 per knowing violation); MICH. COMP. LAWS § 445.905 (1991) (providing fines of up to
$25,000 for a persistent and knowing violation).
119. Civil suits carry a lower burden of proof than criminal cases and, in many jurisdictions, do not require a unanimous jury vote.
120. Of course the same evidentiary hurdles mentioned in Part Three would exist here,
namely, discovering whether a concert is using pre-recorded music or vocals.
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V
Conclusion
Enacting special legislation to address the problems of prerecorded
music at live performances is unnecessary. Other laws, such as common
law fraud and consumer protection statutes, already exist to attack the
more egregious cases. Although each law has its own drawbacks, the
proposed legislation is no better. Some of the proposals may, in fact, provide less protection, for example, by not providing for a private cause of
action.
If special legislation is inevitable, then legislatures should more narrowly tailor their proposed laws to address only the more fraudulent uses
of prerecorded material, such as the prerecording of all the lead vocals or
musical instruments. Further, the duty of disclosure should be placed on
someone with first-hand knowledge of the performer's practices. Such
laws would be fairer, more effective, and more enforceable.
The best solution, however, is twofold. For the more fraudulent
uses of prerecorded music at concerts, existing law, particularly a state's
consumer protection laws, should be used. For anything less than fraud,
the better solution lies in the market itself. If people want concerts to be
totally live, then they cannot expect highly produced performers to duplicate their video-taped performances. Moreover, they cannot expect a
singer to perform an energetic dance routine without getting out of
breath. Consumers must decide what type of concert they prefer-an
exact reproduction of a video performance or musicians improvising and
displaying their true musicianship. The best way for consumers to express this desire is with their pocketbooks. A lack of ticket sales and
corresponding profit reduction would force performers to choose between truly live or simply Memorex.

